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In an arguably post-Washington Consensus era, 

horizontal learning is promoted as a new strategy for 

development by an interdisciplinary movement that 

includes critical law and development scholars. 

Horizontal learning describes a process-oriented 

approach that emphasises networking amongst global 

South nations leading to legislative development and 

policy experimentation. As a means to explore this new 

development approach, this paper examines India’s 

attempt to appropriate, for use in a draft mining bill, 

elements of the law of a similarly situated developing 

country, South Africa. The case study suggests that a 

failure to retain the underlying social and political policy 

motivations for the model legislation can undermine the 

ability of the new legal regime to effectuate its 

policy goals.

A  new interdisciplinary move is afoot in development
 studies, and the associated fi elds of law and develop-
 ment and the political economy of development. It 

involves the search for a new approach to economic develop-
ment that is not limited to the programmatic dimensions of 
development policy, but rather focuses on its process-oriented 
elements. A growing number of scholars and practitioners on 
both the left and the right have rejected both the neo-liberal 
mantra of the 1980s and 1990s as well as its predecessor that 
relied on state-led development. The common feature of these 
previous two – otherwise diametrically opposed – development 
doctrines lies in a common underlying assumption: that 
economic development models developed in the now advanced 
industrialised countries could be successfully replicated in the 
developing world. The new political economy of development 
eschews this one-size-fi ts-all model for a more open, prag-
matic approach built on horizontal peer-based learning and 
policy experimentation.

This paper explores the promises and perils associated with 
this “horizontal learning” approach by examining how India 
used South Africa as a model when developing a draft mining 
law. It explores the potential perils of horizontal learning 
rooted in legal formalism, in which emphasis is based on the 
transplantation of legal or regulatory frameworks from one 
j urisdiction to another. The paper argues the importance of 
retaining the underlying policy motivations – the legislative 
“why” – in legal borrowing, whether horizontal (between glo-
bal South nations) or vertical (global North-global South). 

This paper observes that, in a roughly post-neo-liberal era, 
there may be a propensity to present South-South horizontal 
learning as axiomatic, or a self-evident good.1 To be sure, there 
is much by way of promise in this approach, as emerging 
economies adopt development models that share divergence 
from neo-liberal prescriptions, particularly with a greater 
role for the state. However, it is exactly the singularity of each 
development model that raises questions regarding the suc-
cess of many legal transplants, particularly legal borrowing 
that mimics, or adopts wholesale, legislation from another 
global South jurisdiction.

The growing body of literature on horizontal learning is 
not unaware of the perils presented by horizontal learning. 
Proponents of horizontal learning, part of the interdiscipli-
nary new political economy of law and development (NPED) 
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movement outlined in Part I, emphasise alternately “local 
conditions”, “experimentation”, and “bottom-up” networking 
(Trubek 2008; Hausmann et al 2007). However, calls for an 
experimental  approach to development that prioritises local 
conditions continue, in practice, to coexist with instances of 
cut and paste approaches to legislation. In the Indian context 
there are many examples of where elements of a law have been 
taken verbatim from a developed country source.2 This paper 
considers one such example, the adoption of elements of 
South African mining law by India’s draft Mines and Minerals 
(Development and Regulation) Bill, 2011. As such, the  paper 
re-emphasises elements of the horizontal learning process that 
encourage networking with a strong focus on local conditions 
and experimentation.

The case study as a whole is intended to argue against the 
prescriptions of legal formalism, the view that the specifi cs of 
legal and regulatory frameworks matters most in the imple-
mentation of law. Although this paper is rooted in a discussion 
of horizontal learning as a new development paradigm, it 
a cknowledges overlap with other bodies of literature, particu-
larly literature on comparative legal transplants. In cautioning 
against approaches based on legal formalism, this paper 
squares with the “culturalist” perspective on legal transplants 
in emphasising the relevance of social and political factors to 
the lawmaking process.3 

In Part I, drawing heavily from the work of David Trubek, 
this paper outlines horizontal learning and the new political 
economy of law and development. Part II presents a case study 
examining the formation of India’s draft Mines and Minerals 
(Development and Regulation) Bill, 2011 and its relationship 
to South Africa’s the Mineral and Petroleum Resource Deve-
lopment (MPRD) Act, 2002 and Broad-Based Black Economic 
Empowerment (BEE) Act. In this case study, a comparative 
statutory analysis is supplemented by an examination of the 
public discourse surrounding key features of the new bill. Part 
III discusses how the lessons from this case study can better 
inform our understanding of the horizontal learning process.

Part  I – Horizontal Learning: 
A New Development Paradigm? 

New thinking on learning and experimentation as an approach 
to development began to coalesce in the mid-2000s around the 
work of a group of scholars in political science, economics and 
law including Ricardo Hausmann, Dani Rodrik, Charles Sabel 
and David Trubek (Sabel and Reddy 2003; Sabel 2007; 
Hausmann et al 2007; Trubek 2008, 2010). Tellingly, each of 
these scholars’ engagement in this work began from different 
starting points refl ecting interest in the topic from their varied 
disciplinary backgrounds. Hausmann and Rodrik’s contribu-
tion emerges from their policy-oriented research and teaching 
in development economics and institutional political economy. 
This work focuses on identifying new strategies for developing 
countries facing industrial stagnation in the face of globalisa-
tion that can be readily translated into implementable pro-
grammes of action by policymakers, and has converged 
around consideration of a new approach to industrial policy.4 

Sabel’s contributions have emerged largely from his recent 
work on new governance and democratic  experimentalism, 
based on his background in political science, and organisa-
tional studies and law, while Trubek’s inputs arise from his 
critiques of the law and development movement and search 
for a new approach in legal analysis and regulatory design.5 

These scholars’ research programmes have proved highly 
complementary. Each entails a rejection of neo-liberalism and 
the Washington Consensus, as well as a desire to specify the 
role of the state in development. Policy experimentation and 
innovation are the central planks of their analyses. Rather 
than the wholesale importation of policy and legal models 
from industrialised countries, the “policy learning” scholar-
ship advocates policymakers paying attention to successful 
policy programmes in peer countries, and critically, assessing 
the extent to which those policy approaches can be adapted to 
suit domestic challenges. Trubek (2010) writes, 

People have come to see development as a step by step process that in-
volves experimentation and bootstrapping. They recognise reform 
should be evidenced-based and projects must take account of the dis-
tinct nature of national legal cultures and institutions. 

This process not only requires careful study of country ex-
periences, but also engagement with counterparts in those 
countries so as to facilitate sharing of experiences.

Part II – Case Study

The Draft Mines and Minerals (Development and Regulation) 
Bill, 2011
In 2008, the Indian Ministry of Mines put forward a compre-
hensive mining policy designed to act as a road map for 
modernisation within the sector. In order to achieve its stated 
goals of large-scale prospecting and zero waste mining the 
ministry realised that it was necessary to reform the regula-
tory environment in order to make it more conducive to invest-
ment and technology fl ows.6 To that end, a draft Mines and 
Minerals (Development and Regulation) Bill, 2011 (hereinafter 
the “MMDR Bill”) was put forward.

Although the MMDR is ostensibly an attempt to attract higher 
levels of investment to the Indian mining sector, its method of 
balancing the need for investment against the need to protect in-
digenous rights and promote local economic development has 
been extremely controversial. This balancing has come in the 
form of a profi t-sharing provision for the traditional occupants 
of the land on which a mine is located.7 The Indian profi t-shar-
ing provision was inspired by South African mining legislation 
which calls for a 26% share equity ownership interest reserva-
tion for historically disadvantaged South Africans.8

The Indian provision has been politically controversial9 and 
has changed dramatically since it was fi rst introduced. The 
MMDR Bill originally contained a 26% equity reservation for 
local communities.10 The version of the bill approved by the 
cabinet and submitted to the Lok Sabha has replaced the 
 equity reservation with a profi t-sharing provision. In India, 
although foreign investors privately oppose the profi t-sharing 
provision, much of the public opposition has come from domestic 
Indian companies.11 Both the Indian and the South African law 
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have been developed as a reaction to domestic inequities, 
however, the contexts out of which these inequities arose are 
signifi cantly different. Despite the superfi cially similar strategy, 
it appears that, in their fi nal form, these laws have little in 
common substantively. The South African law is titled the BEE 
Act and the MPRD Act 2002. 

South Africa, the world’s largest producer of platinum, chro-
mium, and gold, has a very well-developed mining industry.12 
This industry is a central pillar of the South African economy 
and the long history of this sector is inextricably intertwined 
with the country’s colonial and apartheid past. Prior to the 
ratifi cation of the new South African Constitution in 1996, the 
mining industry was focused almost exclusively on the 
production of private gains for the fi nancial stakeholders in 
mining ventures (Kloppers and du Plessis 2008). Tradition-
ally, the companies that profi ted from the country’s abundant 
mineral resources were controlled by either foreigners (ibid) 
or by South Africa’s white minority community. In many 
ways, the ownership structure within the South African 
mining industry is a refl ection of the country’s colonial and 
apartheid past.

In 1996, as part of the process of dismantling the apartheid 
system, South Africa put into place a new constitution calling 
for greater levels of social and economic inclusiveness. 
Section 9(2) of the Constitution of the Republic of South Africa 
Act 108 of 1996 states:

Equality includes the full and equal enjoyment of all rights and 
freedoms. To promote the achievement of equality, legislative and 
other measures designed to protect or advance persons, or categories 
of persons, disadvantaged by unfair discrimination may be taken. 

In accordance with Section 9(2), in order to address some of 
the tremendous socio-economic disparities in South African 
society, two central pieces of legislation were put into place: the 
BEE Act and the MPRD Act 2002. A critical goal of these pieces 
of legislation was to give a broader swathe of South African 
s ociety a fi nancial stake in the country’s economic wealth.13

The BEE Act applies generally to South African companies 
while the MPRD Act applies specifi cally to the mining sector. 
The preamble to the MPRD Act explicitly acknowledges that a 
primary purpose of the Act is to promote economic and social 
development…promote local and rural  development and the 
social upliftment of communities affected by mining…bring 
about equitable access to South Africa’s mineral and petro-
leum resources…[and eradicate] all forms of discriminatory 
practices in the mineral and petroleum industries.

The preamble balances these efforts against the State’s com-
mitment to guaranteeing security of tenure in respect of pros-
pecting and mining operations and emphasising the need to 
create an internationally competitive and effi cient administra-
tive and regulatory regime.

In other words, this legislation is in large part an attempt to 
strike a balance between the need to enfranchise traditionally 
disadvantaged and the need to maintain a globally competi-
tive mining industry.14

Section 100(2) of the MPRD Act mandates the creation of a 
broad-based socio-economic charter for the South African 

mining industry (the charter) designed to “ensure the attain-
ment of [the South African] Government’s objectives of 
redressing historical, social and economic inequalities as 
stated in the Constitution”. This section of the MRRDA goes on 
to state that the charter will set the framework, targets and 
time table for effecting the entry of historically disadvantaged 
South  Africa into the mining industry, and allow such South 
 Africans to benefi t from the exploitation of mining and 
 mineral resources.

To accomplish this, the charter lays out specifi c targets, time 
tables and commitments for, amongst other things, human re-
source development, community and rural development, pro-
curement, and equity ownership.15 

Most importantly for our purposes, the charter makes it 
mandatory that 26% of the equity ownership in South African 
mining ventures be held by historically disadvantaged South 
Africans (HDSA) by 2014. Section 2.1 of the Amended Charter16 
lays out this requirement in the following language:

Effective ownership is a requisite instrument to effect meaningful 
 integration of HDSA into the mainstream economy. In order to achieve 
a sustainable change in racial and gender disparities prevalent in own-
ership of mining assets, and thus pave the way for meaning full parti-
cipation of HDSA for attainment of sustainable growth of the mining 
industry, stakeholders commit to:
Achieve a minimum target of 26% ownership to enable meaningful 
economic participation of HDSA by 2014; 
The only offsetting permissible under the ownership element is 
against the value of benefi cation, as provided for by Section 26 of the 
MPRD Act and elaborated in the  mineral benefi cation framework.

Failure to comply with these mandates will render the 
company in violation of the MPRD Act and subject to the 
penalties contained in Section 47 read in conjunction with 
98 and 99 of the Act. These penalties range from the revoca-
tion of mining licences to monetary fi nes and potentially 
even imprisonment. 

It is extremely important to note that the method by which 
the concerned companies achieve 26% equity ownership by 
HDSA is not prescribed in the Act. There does not appear to be 
any mandate that this interest simply be given away. In fact, it 
has been argued that the primary benefi ciaries of this policy 
have been a few select wealthy South Africans belonging to 
historically disenfranchised groups (Watt-Pringle 2010). Fur-
thermore, the defi nition for historically disenfranchised South 
Africans is broad and is not necessarily connected with the 
community surrounding the mine.17

The Indian law

In contrast to South Africa, India’s mining sector is relatively 
underdeveloped. Although mining itself, particularly coal 
mining, constitutes an important part of the Indian economy, 
large-scale investment in this sector has been relatively limited 
due in large part to the antiquated legal/regulatory system 
governing mining in India.18 India, however, is thought to be a 
relatively mineral-rich country and this potential combined 
with rapid growth in domestic demand could make its mining 
industry a prime candidate for investment. In order to realise 
this potential, however, reforms must fi rst take place. 
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In 2005, Prime Minister Manmohan Singh commissioned 
the Hoda Committee on mining reforms, which submitted its 
report in 2006.19 The committee’s mandate was to fi nd ways 
to make the mining sector less tangled and more effi cient for 
domestic and foreign investors. The report laid the ground-
work for India’s National Mineral Policy, 2008, and the MMDR 
Bill. The National Mineral Policy, 2008, acknowledges the 
need in India for legal regulatory reform in order to encourage 
large-scale fi nancial and technological investment in the 
Indian mineral sector and the MMDR Bill is an attempt to bring 
this policy into action.20

Given the attention being given to the profi t-sharing provi-
sion in the MMDR Bill, it is interesting to note that there is no 
mention of it in the 2006 report. Instead there is a focus on re-
forming existing Relief and Rehabilitation legislation. In fact, 
South Africa, from whom the 26% provision was borro wed, 
was not even included in the report’s “Cross-Country Compari-
son of Mining Laws” (p 244 of report).

In comparison to the South African MPRD Act and charter, 
the language contained in India’s National Policy (the Policy) 
is relatively muted when it comes to issues of socio-economic 
 equity. The preamble to the Policy is silent on issues of social 
justice; it focuses instead on the role played by the mining 
 industry in the country’s economic development as a provider 
of “vital raw material for infrastructure, capital goods and 
 basic industries.”21 The Policy does address environmental and 
displacement issues in §2.3 and in §7.11 but the primary focus 
of the document seems to be economic development.

When the Policy does deal with equity in the mining 
sector, it limits the discussion to host and indigenous tribal 
populations that have been affected by a given mining 
project. The Policy states in §2.3 that the interests of these 
populations will be protected through the development of 
“models of stakeholder interest based on international best 
practice”. These models of stakeholder interest appear to be 
closely related to issues of compensation and rehabilitation 
which are governed by the National Rehabilitation and 
Resettlement policy.22

The MMDR Bill currently under consideration by Parliament 
appears to be designed to put the policy into effect and mod-
ernise much of the legal/regulatory system governing mining. 
The Bill does, in many ways, make India a more attractive des-
tination for mineral sector investment; however, the attempt, 
pursuant to §2.3 of the Policy, to adopt a model creating a 
stakeholder interest has been controversial. The “international 
best practice” the Indian government had initially chosen to 
adopt on its surface looked like a modifi ed version of South 
Africa’s 26% ownership target for historically disenfranchised 
South Africans.

The version of the MMDR Bill that received approval from 
the cabinet in 2011 is essentially a profi t-sharing provision 
but, as mentioned, it fi rst appeared as an equity sharing pro-
vision. The 26% equity provision fi rst appears in the sixth ver-
sion of the Bill posted on the department of mines website, 
the  Updated Draft Mines and Minerals (Development and 
Regulation) Act (ver 03-06-10). Section 42(2) of this version of 

the Bill would have granted “any person or persons holding 
occupation or usufruct or traditional rights of the surface 
of the land over which the lease has been granted” a right to 
a 26% equity interest in the company holding the lease or, 
if the lease is held by a natural person, a 26% share in the 
profi ts from the venture. This obligation was separate from 
the obligations to compensate for the land acquisition as well 
as to rehabilitate and resettle affected persons pursuant to 
other law.23

A signifi cantly amended version of the Bill was approved the 
cabinet on 30 September 2011, and subsequently submitted to 
the Lok Sabha.24  Instead of calling for profi t-sharing, the Lok 
Sabha version of the MMDR Bill contains a profi t-sharing provi-
sion. Section 43(2) of the approved MMDR Bill mandates that 
the holder of a mining lease make annual payments into a 
body called the District Mineral Foundation (DMF). The exact 
amount of payment varies depending upon the mineral being 
extracted. For coal and lignite, this payment should equal 26% 
of after tax profi ts (ibid at § 43(2)(b)). For all other major min-
erals, the amount given to the DMF will be an amount equal to 
the fi nancial year’s royalty payment (ibid at § 43(2)(a)). The 
DMF payment for minor minerals will be set by the state gov-
ernment with the concurrence of the National Mining Regula-
tory Authority (ibid at § 43(2)(c)).

Interestingly, the 26% fi gure has survived despite the fact 
that the provision is no longer about equity sharing. Under the 
Companies Act, 1956, the 26% equity fi gure has signifi cant 
meaning – it is not an arbitrary fi gure. Having 26% of the 
shareholder vote gives a particular group the power under 
the Companies Act, 1956, to exercise a variety of controlling 
powers that cannot be exercised at lower levels of equity 
holding. It is unclear exactly why the 26% fi gure should be 
carried over into a provision which is now essentially little 
more than a secondary tax on profi ts. 

The current law does call for a single non-transferable  equity 
share in the mining venture to be “allotted at par or for con-
sideration other than cash to each person of the family 
 affected by the mining related operations of the company” 
(ibid at § 43(3)). This, however, appears to be little more than a 
 symbolic gesture.

Discussion

As illustrated in the comparative statutory analysis above, 
the Indian legislative process has turned the 26% provision 
into something very different from its original South African 
form. Indeed, the only real similarity seems to be the actual 
fi gure, 26%. Disconnected from its original purpose as an 
ownership percentage necessary for the exercise of a variety 
of control powers within a corporation, it is hard to see the 
justifi cation for this transplanted fi gure. To gain a deeper 
 understanding of the evolution of this provision in the Indian 
context, this discussion explores the public discourse sur-
rounding this issue in four leading Indian English language 
newspapers.25 

This discussion makes three points that need to be eval-
uated as lessons for the horizontal learning process in Part III. 
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First, South Africa was probably not the best place to look for 
a model. The mining sector in South Africa is well developed 
while India’s mining sector is underdeveloped and needs sig-
nifi cant capital investment before it can achieve its potential. 
Given the importance of South African mining to the global 
mining industry, the Government of South Africa is coming 
from a position of strength. Although South  Africa’s policy 
has had an impact on foreign investors, the domestic South 
African mining industry is already well developed. Inter-
national investors are already in this market and, although 
this move may discourage further investment, it is unlikely 
to result in the collapse of the sector. In contrast, the Indian 
government needs to attract investment and, as such, it is not 
coming from a position of strength with relation to the inter-
national mining community. As the Indian ministry of mines 
has pointed out in a response to an article published in the 
Times of India, 

It is totally wrong to say that the current status of mineral prospecting 
is buoyant and reassuring. ...The Hoda Committee Report of the 
Planning Commission...states that prospecting in India is not at all 
deve loped...and that this is the major thrust required through the Na-
tional Mineral Policy 2008. 26 

In articles covering a period from the 2006 Hoda Report to 
April 2011, the consensus in both fi nancial and general dailies 
is one of the mining sector as untapped, a lucrative  resource 
for greater domestic and foreign investment. It will be very 
diffi cult for India to accomplish its goals without  attracting 
greater numbers of multinational corporations into the Indian 
mining sector. The mining sector is portrayed as plagued with 
land acquisition issues due to the presence of tribal groups in 
the mineral-rich states of Jharkhand, Bihar, Orissa (and to 
some extent, Karnataka),27 interventions of  Indian courts,28 
and squabbles between central and state governments29 over 
mining regulation. Articles also suggest that the government 
is eager to open the mining sector to foreign investment for 
some very practical reasons, amongst them: high rates of ille-
gal mining30 (a debate into which Congress Party leader Sonia 
Gandhi recently stepped),31 and a greater ability to monitor 
and extract royalties from foreign investors. The resulting pic-
ture is one of a rudimentary mining sector, rife with unregu-
lated activity.

Existing Bottlenecks

The existing bottleneck in the mining sector is well illustrated 
by the challenges facing the Posco project in Orissa, a case 
study that spans both the 2006 Hoda Report and the MMDR 
Bill. Investment by the Korean giant constitutes the biggest 
foreign investment ever in India,32 but has been held up for 
more than six years by claims by displaced peoples, concerns 
over the Forest (Conservation) Act, and wrangling bet ween 
the state and central government.33 Near the end of 2010, Po-
sco threatened to pull out its investment unless obstructions 
were removed.34 The centre intervened in early 2011 to ensure 
Posco’s continued investment presence, the intervention com-
ing prior to a state visit from the Korean president.35 The 
project remains in limbo.36 In contrast with South Africa’s 

well-developed mining sector,  India’s mining sector appears a 
poor comparison. 

Second, the underlying goal of the South African provision 
is to right a uniquely South African problem. The South African 
26% equity provision is not simply about compensation, this is 
about addressing the legacy of apartheid. Mining is one of 
South Africa’s crown jewels and the law acts to see that the 
historically disenfranchised majority is afforded the opportu-
nity to have an ownership interest in this critical industry. The 
Indian provision, even if it had remained an equity giveaway, 
was never designed to address an analogous historical wrong. 
It was simply an alternative form of compensation for people 
living in the area surrounding the mine. As we have seen, even 
at its inception, India’s 26% equity and now profi t-sharing 
 provisions were quite different from South African law. South 
 Africa was seeking to reorder an economic system skewed by a 
long history of apartheid. The primary impetus for this law 
was not to compensate local peoples for a recent loss of land. 
It attempted to give the historically disenfranchised majority 
the ability to participate as equity holders in one of South 
Africa’s most important industries. In fact, the 26% fi gure 
may help stave off calls for nationalisation and help comfort 
foreign  investors. 37 By contrast, although its equity character 
made it look similar to the South African 26% rule, the Indian 
provision originally acted very much like a secondary form 
of compensation for the loss of land. Giving displaced popula-
tions a vested interest in the project for which they are losing 
their land is an admirable goal but it most likely requires a 
more general rethinking of the National Rehabilitation and 
Resettlement Policy.

These differing policy goals manifested themselves early in 
the process of Indian legislative formulation. Even when the 
Indian policy called for a 26% equity reservation it was still 
simply an alternative form of compensation. In contrast, in 
South Africa, the 26% does not have to be fully realised until 
2014, the policy gives the affected companies freedom to come 
up with creative ways in which the achieve compliance. For 
example, the 26% target can be accomplished through em-
ployee share ownership programmes open to employees from 
historically disenfranchised communities (Watt-Pringle 2010). 

Given the vastly different starting points, it is no surprise 
that as it has moved through the Indian legislative process the 
Indian provision has been completely transformed. It is now 
little more than a sector-specifi c tax. Unfortunately, the Indian 
legislature has held onto the now meaningless 26% number. 
No longer being an equity provision, it now has nothing to do 
with issues of corporate control. Now that the MMDR Bill no 
longer calls for equity participation, it has essentially morphed 
into little more than a secondary tax on profi ts. It is very hard 
to say that it now bears any signifi cant substantive resem-
blance to South African policy. This being the case, it is hard to 
understand why the 26% tax fi gure remains in relation to coal 
and lignite mining. 

Industry groups are claiming that this additional tax will 
make Indian mining one of the most highly taxed mining sectors 
in the world.38 The 26% fi gure is not based on an understanding 
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of where the overall level taxation needs to be in  order to ac-
complish the Indian’s government’s stated goal of attracting 
investors to the Indian mining sector. Furthermore, the provi-
sion is not grounded in a reasoned under standing of how to 
adequately compensate the people who will be hurt by a 
given project – it feels very much like an  arbitrary fi gure.

Part III – Implications for Horizontal Learning

India’s attempt to adopt international best practices by looking 
to other developing countries such as South Africa for inspira-
tion could be seen as an example of what legal academics have 
termed horizontal learning – a process in which developing 
countries look for best practices in peer developing countries 
rather than just looking for development models from the 
 advanced industrialised world, as has tended to be the case in 
the last few decades of development policy (Trubek 2010). This 
method is certainly an improvement on the pursuit of one-size-
fi ts-all models such as those associated with the Washington 
Consensus, but as this paper has shown it is important that the 
country seeking to adopt the best practice should take steps to 
fully understand the underlying purpose of a development ap-
proach or model it wishes to emulate. In particular, explicit 
recognition of the social and political context that  informed an 
attractive model legislation from a peer developing country, is 
key to understanding the purposes it was meant to serve, and 
hence the likelihood for successful adaptation to local needs 
and circumstances. 

The case study in this paper suggests that although horizon-
tal learning as an approach to development holds signifi cant 
promise, it is by no means axiomatic that it is always better to 
look to similarly situated developing countries when looking 
for legislative inspiration. Attention to the process of horizon-
tal learning remains paramount. In fact, if there is one charac-
teristic that defi nes a post-Washington Consensus context, it is 
the increasing singularity of development models in advanced 
emerging economies, in the form of hybrids that represent 
varying forms of state involvement.39 In this context, a legal 
formalist approach to borrowing in legislative formulation, in-
stead of networked discussion based on an understanding of 
local conditions and social and political precursors, may more 
often display the perils instead of the promise of horizontal 
learning. As a consequence, this paper has highlighted key 
 elements of the horizontal learning literature that emphasise 
the effect of local conditions on legal and policy transplants. 

Key to this is the networking of experts from similarly situated 
developing countries who can ensure that – in the process of 
learning – the legislative frameworks and language retains 
compatibility between policy motivations in the local context 
and those in the source context. 

The case study examined the infl uence of South African 
mining legislation on the formation of India’s draft Mines 
and Minerals (Development and Regulation) Bill, 2011. Spe-
cifi cally, it shows that while there may be a variety of  aspects 
in which India and South Africa are similarly situated na-
tions, the starting point for horizontal learning, the mining 
sector appears not to be one of them given the signifi cantly 
 different stages of sectoral development. Specifi cally, the 
 Indian government failed to appreciate the unique history 
 underlying South Africa’s 26% equity provision. The provi-
sion was designed as a policy response to the disenfranchise-
ment of historically disadvantaged communities from South 
Africa’s profi table extractives industry, not simply as com-
pensation for populations affected by mining activities as in 
the Indian adaptation.

The case study further suggests that in its current version, 
the Draft Mines and Minerals (Development and Regulation) 
Bill, 2011, retains the formal element of the South African 
legi slation refl ected in the 26% equity rule, but none of the 
meanings associated with the value itself. In the South African 
legislation, 26% as equity represents the reservation of impor-
tant minority shareholder rights for historically disadvantaged 
communities. In the Indian legislation, at present, 26% is retai-
ned as a profi t-sharing provision, a seemingly arbitrary value 
distanced from its original historically – and sociopolitically 
rooted policy motivations. 

It is important to note that in its fi nal version, the Indian 
legislative process draft may further amend, or even remove, 
the 26% language from the Mining Bill. However, this article 
has sought to illustrate both promise and perils innate to the 
process of horizontal learning occurring between South Africa 
and India. It has argued that a process of horizontal learning 
that fails to consider the social, political and historical roots of 
policy and legislative models in source countries is fl awed. It 
thus builds on previous literature on horizontal learning in the 
new political economy of law and development, showing that 
the defi ciencies of legal formalism are as relevant to horizontal 
learning as they are to legal borrowing in the global North- 
global South context.

Notes

 1 Email from Sanjay Reddy, The New School for 
Social Research (April 2011) (on fi le with 
 author) (for application of the term “axiomatic” 
to the horizontal learning context).

 2 For instance, the Companies Act 1956, is essen-
tially antiquated British corporate law; the 
SEBI (Acquisition of Shares and Takeover) Reg-
ulations, 1997 was taken from the UK City Code 
on Takeovers and Mergers; See also Samson 
and Christian (2010:62) for the contention that 
the Indian Competition Act 2006 was modelled 
on EC and UK competition law).

 3 By contrast, the “transferist” perspective on legal 
transplants views legal and regulatory packages 

as autonomous and transferable from one juris-
diction to another. For an example of this view, 
see Watson (1991). The culturalist perspective 
is well represented by Legrand (1997). In emerg-
ing economies, development models increas-
ingly supplement and interchange neo-liberal 
prescriptions with state-led development. The 
singularity of new hybrids such as South Africa, 
India, and China, reintroduce the “transferist” 
– “culturalist” legal transplant debate into the 
horizontal learning context. 

 4 See Hausmann and Rodrik (2003a, 2003b, 
2006), Rodrik (2004), Hausmann et al (2007) 
(for an approach to identify binding constraints 
to growth). 

 5 As a further indication of the high level of inter-
disciplinarity that defi nes the NPED, Hausmann 
and Rodrik are economists who teach in a public 
policy school, Sabel is a political scientist who 
teaches in a law school, and while Trubek and 
Unger are both legal scholars in law schools, 
they are both well-known contributors to law and 
society and political philosophy,  respectively.

 6 Government of India, National Mineral Policy, 
§2.2 (2008), http://mines.nic.in/writeraddata/
fi lelinks/88753b05_NMP 2008.pdf

 7 Mines and Minerals (Development and 
 Regulation) Bill 2011 (Lok Sabha version).
http://164.100.24.219/ BillsTexts/LSBillTexts/ 
asintroduced/Mines%20110%20of%202011.pdf
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 8 Amendment of the Broad-Based Socio-Economic 
Charter for the South African mining and 
minerals industry, Government Notice 
(GN) No 838/2010, §2.1 (South Africa); 
M V Ramsurya, “Government May Dilute Profi t 
Sharing Clause in Mining Bill”, Times of India, 
23 February 2011, http://articles.economictimes.
indiatimes.com/2011-02-23/news/ 2862 5807_ 
1_profi t-sharing-profi ts-with-local-communities-
higher-royalty.

 9 The South African provision has been contro-
versial as well but it was put in place in reaction 
to a much politically heated debate surround-
ing the role of private sector mining companies 
in the South African economy. In general, 
rhetoric surrounding the private sector South 
African mining industry may even be more 
heated than in India. Unlike in India, there has 
actually been talk in South Africa of nationalis-
ing the mining industry. See Sapa, “The Debate 
over Nationalising South Africa’s Mines Domi-
nated the Agenda for Mining Companies in 2010”, 
Times Live, 13 April 2011, http://www.times-
live.co.za/ Politics/article 1018047.ece/Nation-
alisation-debate-casts-shadow-over-mining-in-
dustry – PwC

10  Pursuant to Section 43 (1) of the MMDR, “Every 
Person or Family Holding Occupation or Usufruct 
or Traditional Rights of the Surface of the Land 
over Which the License Has Been Granted” will 
be eligible for compensation. 

11  See Special Correspondent, “Different Views 
on Profi t Sharing”, The Hindu, 24 September 
2010, http://www.thehindu. com/news/nation-
al/arti cle793129.ece

12  US Central Intelligence Agency, The World 
Fact-Book, https:// www.cia.gov/library/publi-
cations/the-world-factbook/geos/sf.html (last 
visited 17 April 2011).

13  According to Article 1 of the BEE, the central 

goal of the Act is:
  the economic empowerment of all black 

people, including women, workers, youth, 
people with disabilities and people living in 
rural areas through diverse but integrated 
socioeconomic strategies that include but are 
not limi ted to – (a) increasing the number of 
black people that manage, own and control 
enterprises and productive assets; (b) facili-
tating ownership, and management of enter-
prises and productive assets by communi-
ties, workers, cooperatives and other collec-
tive enterprises; (c) human resource and 
skills development; (d) achieving equitable 
representation in all occupational categories 
and levels in the workforce; (e) preferential 
procurement; and (f) investment in enter-
prises that are owned or managed by black 
people.

  In other words, these are the BEE designed to 
both increase the levels of ownership on the 
part of traditionally disadvantaged communi-
ties as well as more generally assist in uplifting 
these segments of society through skills devel-
opment. To accomplish these aims, the BEE 
 authorises the minister of trade and industry to 
issues codes of good practice. Individual com-
panies are then rated according to their level of 
compliance with these codes of conduct. The 
specifi c factors that affect this rating are things 
such as the level of ownership and control in 
the company by historically disadvantaged 
communities as well as preferential procure-
ment, skills development, employment equity, 
enterprise development, and other socioeco-
nomic empowerment initiatives designed to 
benefi ts these prescribed traditionally disen-
franchised groups.

14  The preamble also makes mention of the need 
for the mining industry to operate is an 

environmentally sustainable manner. The en-
tire preamble reads as follows:

  Recognising that minerals and petroleum are 
non-renewable natural resources; acknowl-
edging that South Africa’s mineral and petro-
leum resources belong to the nation and that 
the State is the custodian thereof. Affi rming 
the State’s obligation to protect the environ-
ment for the benefi t of present and future 
generations, to ensure ecologically sustain-
able development of mineral and petroleum 
resources and to promote economic and 
social development. Recognising the need to 
promote local and rural development and the 
social upliftment of communities affected by 
mining. Reaffi rming the State’s commitment 
to reform to bring about equitable access to 
South Africa’s mineral and petroleum resour-
ces. Being committed to eradicating all forms 
of discriminatory practices in the mineral 
and petroleum industries. Considering the 
State’s obligation under the constitution to 
take legislative and other measures to redress 
the results of past racial discrimination. Reaf-
fi rming the State’s commitment to guarantee-
ing security of tenure in respect of prospect-
ing and mining operations and emphasising 
the need to create an internationally compet-
itive and effi cient administrative and regula-
tory regime. 

  MPRD Act, 2002, http://www.acts.co.za/
mprd_act/mineral_and_ petroleum_resourc-
es_deve lopment_act_2002.htm

15  See Platmin, Mining Legislation, http://www.
platmin.com/p/ legislation.asp (last visi ted 
21 April 2012).

16  Amendment of the Broad-Based Socio- Economic 
Charter for the South African Mining and 
Minerals Industry, Government Notice (GN) 
No 838/2010 (South Africa).
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17  Amendment of the Broad-Based Socio- Economic 
Charter for the South African Mining and 
Minerals Industry, Government Notice (GN) 
No 838/2010, Defi nitions for Historically Dis-
advantaged South Africans (South Africa); See 
also Watt-Pringle (2010).

18  See Pradeep S Mehta, The Indian Mining Sector: 
Effects on the Environment and FDI in Flows, 
OECD (2002) at 5, http://www.oecd.org/data 
oecd/30/8/1830307.pdf

19  Government of India Planning Commission, 
National Mineral Policy: Report of the High 
Level Committee (December 2006), available at 
mines.nic.in/writereaddata/Filelinks/46ff58f0_ 
rep_nmp.pdf

20 Government of India, Ministry of Mines, Natio-
nal Mineral Policy, 2008, §2.1.

21  National Mineral Policy, §1 (2008), Preamble
  Minerals are a valuable natural resource be-
ing the vital raw material for infrastructure, 
capital goods and basic industries. As a major 
resource for development the extraction and 
management of minerals has to be integrated 
into the overall strategy of the country’s eco-
nomic development. The exploitation of min-
erals has to be guided by long-term national 
goals and perspectives. Just as these goals 
and perspectives are dynamic and responsive 
to the changing global economic scenario so 
also the national mineral policy has to be dy-
namic taking into consideration the changing 
needs of industry in the context of the domes-
tic and global economic environment. It is, 
therefore, necessary to revisit the National 
Mineral Policy, 1993, as provided in para 4 of 
the same, and to spell out in a revised state-
ment the different elements of policy, includ-
ing elements newly evolved, for the develop-
ment of the mineral  resources of the country.

22 Id at §2.3 and 7.11 (which states the following: 
“Relief & Rehabilitation of Displaced and  Affected 
Persons”. Mining operations often involve ac-
quisition of land held by individuals including 
those belonging to the weaker  sections. In all 
such cases a social impact assessment will be 
undertaken to ensure that suitable Relief and 
Rehabilitation packages are evolved. While 
compensation is generally paid to the owner 
for his acquired land, rehabilitation of affected 
persons in the form of substitute land, land for 
housing and jobs is not always adequate. Appro-
priate compensation will form an important 
aspect of the Sustainable Development Frame-
work mentioned in para 2.3 and 7.10 above. 
Insofar as indigenous (tribal) populations are 
concerned the Framework shall incorporate 
models of stakeholder interest for them in the 
mining operation, especially in situations 
where the weaker sections like the local tribal 
populations are likely to be depri ved of their 
means of livelihood as a result of the mining 
intervention. In areas in which minerals occur 
and which are inhabited by tribal communities 
and weaker sections it is imperative to recog-
nise resettlement and rehabilitation issues as 
intrinsic to the development process of the 
affected zone. Thus all measures proposed to 
be taken will be formulated with the active 
participation of the affected persons, rather 
than externally imposed. A careful assessment 
of the economic, environmental and social 
impact on the affected persons will be made. A 
mechanism will be evolved which would actu-
ally improve the living standards of the affect-
ed population and ensure for them a sustain-
able income above the poverty line. For this 
purpose, all the provisions of the  National Re-
habilitation and Resettlement Policy or any 
revised policy or Statute that may come into 
operation, will be followed”. 

23 See Land Acquisition Act, 1894; National 

Rehabilitation and Resettlement Policy, 2007. 
24 Mines and Minerals (Development and Regu-

lation) Bill 2011 (Lok Sabha version), http:// 
164.100.24.219/BillsTexts/ LSBillTexts/asintro 
duced/Mines%20110%20of%202011.pdf

25  Articles drawn from a database of over 20,000 
articles held by the authors on foreign invest-
ment from India’s four leading English language 
newspapers: Times of India, The Hindu, Eco-
nomic Times, and Business Standard. Articles 
were analysed using Atlas.ti qualitative analysis 
software. 

26 Ministry of Mines, Contradiction to article titled 
“Last Word on First-in-Time” by P Raghavan in 
Indian Express, dated 7 December 2010, http://
mines.nic.in/writereaddata/Contentlinks/04e
b884151bf46c099651d0e50dc59ef.pdf (last visited 
11 March 2011).

27  Shankar Gopalakrishnan, “Warning Bell: Posco 
More a Curse Than a Blessing”, Economic 
Times, 25 December 2007 (“India’s own mineral 
belt – the forest areas of Orissa, Jharkhand, 
and Chhattisgarh – is among the country’s 
poorest regions, stalked by hunger, disease and 
distress migration, notwithstanding decades of 
public sector mining and accelerating private 
investment over the last 15 years.”)

28 N D Shiva Kumar, “Row over Mining”, Times of 
India, 28 August 2008 (“…the Karnataka High 
Court on 7 August 2008, suggested for 
 nationalisation of mines to preserve the state’s 
and the country’s forest wealth. The high court, 
which was acting on a petition, quashed 36 
mining licences and directed the government 
to put on hold mining in forest areas as it was 
causing pollution and huge damage to the 
ecological balance.”)

29 “Resolve Centre-State Spats, PM to Ola”, Business 
Standard, 30 September 2006, at 4.

30 Sudheer Pal Singh, “Centre Plans Overhaul of 
Mining Sector”, Business Standard, 19 August 2010 
(“India Registered over 1,82,000 Cases of 
Illegal Mining across 17 States in the Last Five-
Years Alone”). 

31  “Illegal Mining Is a Menace, Says Sonia”, 
Economic Times, 21 August 2010. 

32 Subhash Narayan and G Ganapathy Subra-
maniam, “Government in Overdrive to Launch 
Posco Plant”, Economic Times, 15 January 2010 
(in which this project is billed as the largest 
FDI into India at $12 billion).

33 Sandeep Mishra, “Villagers Affected by Posco 
Ventures to Restart Agitation”, Times of  India, 
7 February 2011 (agitation to restart after 
“Five-and-a-Half Year Struggle” to approve the 
Posco project). 

34 Ibid (“Posco Exploring Other Options…”).
35  Subhash Narayan and G Ganapathy Subra-

maniam, Government in Overdrive to Launch 
Posco Plant, Economic Times (India), 15 January 
2010, available at http://articles. economic-
times. indiatimes. com/2010-01-14/news/276 
30715_ 1_posco-india-orissa-government-jagat 
singhpur (“The Prime Minster’s Offi ce (PMO), 
the external affairs ministry and the steel min-
istry have thrown their might behind the 
project so that at least a symbolic fi rst step can 
be taken to indicate handing over of land to 
 Posco while Mr Lee is in India.”). 

36 “High-level Talks on Cards for Posco Project”, 
The Deccan Herald, http://www.deccanherald.
com/content/235300/high-level-talks-cards-po-
sco.html

37  See Watt-Pringle (2010); see also Simon Casey, 
“South Africa Won’t Nationalise Its Mining 
 Industry Minister Shabangu Says”, Bloomberg, 
11 Mar 2011, http://www.bloomberg.com/ne ws/ 
2011-03-10/south-africa-wont-nationalise-its-
mining-industry-minister-shabangu-says.html

38 See FICCI Reaction on Draft MMDR Act, 

30 September 2011, available at http://fi cci.
com/SEdocument/20157/ press-release1.pdf

39 Special Report, “A Choice of Models: State Capi-
talism Is Not All the Same”, The Economist, 
21 January 2012.
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